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CALCULATION OF REGISTRATION FEE

          

Title of
Securities to be

Registered
 

Amount to be
Registered(1)

 

Proposed
Maximum

Offering Price Per
Share

 

Proposed
Maximum
Aggregate

Offering Price
 

Amount of
Registration Fee

 

Common Stock, $0.001 par value per share
 

1,000,000 shares
 

$ 57.02(2) $ 57,020,000(2) $ 5,742
 

(1)                                 In accordance with Rule 416 under the Securities Act of 1933, as amended, this registration statement shall be deemed to cover any additional
securities that may from time to time be offered or issued to prevent dilution resulting from stock splits, stock dividends or similar transactions.

 
(2)                                 Estimated solely for the purpose of calculating the registration fee in accordance with Rule 457(h) of the Securities Act of 1933, as amended.  The

price per share and aggregate offering price are calculated on the basis of $57.02, the average of the high and low sale prices of the Registrant’s
Common Stock on the NASDAQ Global Select Market on June 3, 2016, in accordance with Rule 457(c) under the Securities Act of 1933, as
amended.

 
 

 

 
PART I

INFORMATION REQUIRED IN THE SECTION 10(a) PROSPECTUS
 

Item 1.  Plan Information.
 

The information required by Item 1 is included in documents sent or given to participants in the plan covered by this registration statement pursuant
to Rule 428(b)(1) of the Securities Act of 1933, as amended (the “Securities Act”).
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Item 2.  Registrant Information and Employee Plan Annual Information.
 

The written statement required by Item 2 is included in documents sent or given to participants in the plan covered by this registration statement
pursuant to Rule 428(b)(1) of the Securities Act.
 

PART II
INFORMATION REQUIRED IN THE REGISTRATION STATEMENT

 
Item 3.  Incorporation of Documents by Reference.

 
The Registrant is subject to the informational and reporting requirements of Sections 13(a), 14 and 15(d) of the Securities Exchange Act of 1934, as

amended (the “Exchange Act”), and in accordance therewith files reports, proxy statements and other information with the Securities and Exchange
Commission (the “Commission”).  The following documents, which are on file with the Commission, are incorporated in this registration statement by
reference:
 

(a)                                 The Registrant’s latest annual report filed pursuant to Section 13(a) or 15(d) of the Exchange Act or the latest prospectus filed pursuant to
Rule 424(b) under the Securities Act that contains audited financial statements for the Registrant’s latest fiscal year for which such statements have been filed.
 

(b)                                 All other reports filed pursuant to Section 13(a) or 15(d) of the Exchange Act since the end of the fiscal year covered by the document
referred to in (a) above.
 

(c)                                  The description of the securities contained in the Registrant’s registration statement on Form 8-A filed under the Exchange Act, including
any amendment or report filed for the purpose of updating such description.
 

All documents subsequently filed by the Registrant pursuant to Sections 13(a), 13(c), 14 and 15(d) of the Exchange Act, prior to the filing of a post-
effective amendment which indicates that all securities offered hereby have been sold or which deregisters all securities then remaining unsold, shall be
deemed to be incorporated by reference in this registration statement and to be part hereof from the date of the filing of such documents.  Any statement
contained in a document incorporated or deemed to be incorporated by reference herein shall be deemed to be modified or superseded for the purposes of this
registration statement to the extent that a statement contained herein or in any other subsequently filed document which also is or is deemed to be
incorporated by reference herein modifies or supersedes such statement.  Any statement so
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modified or superseded shall not be deemed, except as so modified or superseded, to constitute a part of this registration statement.
 

Item 4.         Description of Securities.
 

Not applicable.
 

Item 5.         Interests of Named Experts and Counsel.
 

Not applicable.
 

Item 6.         Indemnification of Directors and Officers.
 

Section 102 of the Delaware General Corporation Law permits a corporation to eliminate the personal liability of its directors or its stockholders for
monetary damages for a breach of fiduciary duty as a director, except where the director breached his or her duty of loyalty, failed to act in good faith,
engaged in intentional misconduct or knowingly violated a law, authorized the payment of a dividend or approved a stock repurchase in violation of Delaware
corporate law or obtained an improper personal benefit. The Registrant’s certificate of incorporation provides that no director shall be personally liable to the
Registrant or its stockholders for monetary damages for any breach of fiduciary duty as a director, notwithstanding any provision of law imposing such
liability, except to the extent that the Delaware General Corporation Law prohibits the elimination or limitation of liability of directors for breaches of
fiduciary duty.
 

Section 145 of the Delaware General Corporation Law provides that a corporation has the power to indemnify a director, officer, employee, or agent
of the corporation and certain other persons serving at the request of the corporation in related capacities against expenses (including attorneys’ fees),
judgments, fines and amounts paid in settlements actually and reasonably incurred by the person in connection with an action, suit or proceeding to which he
or she is or is threatened to be made a party by reason of such position, if such person acted in good faith and in a manner he or she reasonably believed to be
in or not opposed to the best interests of the corporation, and, in any criminal action or proceeding, had no reasonable cause to believe his or her conduct was
unlawful, except that, in the case of actions brought by or in the right of the corporation, no indemnification shall be made with respect to any claim, issue or
matter as to which such person shall have been adjudged to be liable to the corporation unless and only to the extent that the Court of Chancery or other
adjudicating court determines that, despite the adjudication of liability but in view of all of the circumstances of the case, such person is fairly and reasonably
entitled to indemnity for such expenses which the Court of Chancery or such other court shall deem proper.
 

The Registrant’s certificate of incorporation provides that it will indemnify each person who was or is a party or threatened to be made a party to any
threatened, pending or completed action, suit or proceeding, whether civil, criminal, administrative or investigative (other than an action by or in the right of
the Registrant) by reason of the fact that he or she is or was, or has agreed to become, a director or officer of the Registrant, or is or was serving, or has agreed
to serve, at the Registrant’s request as a director, officer, partner, employee or trustee of, or in a similar capacity with, another corporation, partnership, joint
venture, trust or other enterprise (all such persons being referred to as an “Indemnitee”), or by reason of any action alleged to have been taken or omitted in
such capacity, against all expenses (including attorneys’ fees), judgments, fines and amounts paid in settlement actually and reasonably incurred in connection
with such action, suit or proceeding and any appeal therefrom, if such Indemnitee acted in good faith and in a manner he or she reasonably believed to be in,
or not opposed to, the Registrant’s best interests, and, with respect to any criminal action or proceeding, he or she had no reasonable cause to believe his or
her conduct was unlawful.
 



The Registrant’s certificate of incorporation also provides that it will indemnify any Indemnitee who was or is a party to an action or suit by or in the
right of the Registrant to procure a judgment in the Registrant’s favor by reason of the fact that the Indemnitee is or was, or has agreed to become, a director
or officer of the Registrant, or is or was serving, or has agreed to serve, at the Registrant’s request as a director, officer, partner, employee or trustee of, or in a
similar capacity with, another corporation, partnership, joint venture, trust or other enterprise, or by reason of any action alleged to have been taken or omitted
in such capacity, against all expenses (including attorneys’ fees) and, to the extent permitted by law, amounts paid in settlement actually and reasonably
incurred in connection with such action, suit or proceeding, and any appeal therefrom, if the Indemnitee acted in good faith and in a manner he or she
reasonably believed to be in, or not opposed to, the Registrant’s best interests, except that no indemnification shall be made with respect to any claim, issue or
matter as to which such person shall have been adjudged to be liable to the Registrant, unless a court determines that, despite such adjudication but in view
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of all of the circumstances, he or she is entitled to indemnification of such expenses. Notwithstanding the foregoing, to the extent that any Indemnitee has
been successful, on the merits or otherwise, he or she will be indemnified by the Registrant against all expenses (including attorneys’ fees) actually and
reasonably incurred by him or her or on his or her behalf in connection therewith. If the Registrant does not assume the defense, expenses must be advanced
to an Indemnitee under certain circumstances.
 

The Registrant has entered into indemnification agreements with the Registrant’s directors and executive officers. In general, these agreements
provide that the Registrant will indemnify the director or executive officer to the fullest extent permitted by law for claims arising in his or her capacity as a
director or officer of the Registrant or in connection with their service at the Registrant’s request for another corporation or entity. The indemnification
agreements also provide for procedures that will apply in the event that a director or executive officer makes a claim for indemnification and establish certain
presumptions that are favorable to the director or executive officer.
 

The Registrant maintains a general liability insurance policy which covers certain liabilities of the Registrant’s directors and officers arising out of
claims based on acts or omissions in their capacities as directors or officers.
 

Item 7.         Exemption from Registration Claimed.
 

Not applicable.
 

Item 8.         Exhibits.
 

The Exhibit Index immediately preceding the exhibits is incorporated herein by reference.
 

Item 9.         Undertakings.
 

1.  The undersigned Registrant hereby undertakes:
 

(1)                                 To file, during any period in which offers or sales are being made, a post-effective amendment to this registration statement:
 

(i)                                     To include any prospectus required by Section 10(a)(3) of the Securities Act;
 

(ii)                                  To reflect in the prospectus any facts or events arising after the effective date of the registration statement (or the most
recent post-effective amendment thereof) which, individually or in the aggregate, represent a fundamental change in the information set forth in the
registration statement; and

 
(iii)                               To include any material information with respect to the plan of distribution not previously disclosed in the registration

statement or any material change to such information in the registration statement; provided, however, that paragraphs (i) and (ii) do not apply if the
information required to be included in a post-effective amendment by those paragraphs is contained in reports filed with or furnished to the
Commission by the Registrant pursuant to Section 13 or Section 15(d) of the Exchange Act that are incorporated by reference in the registration
statement.

 
(2)                                 That, for the purpose of determining any liability under the Securities Act, each such post-effective amendment shall be deemed to

be a new registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the
initial bona fide offering thereof.

 
(3)                                 To remove from registration by means of a post-effective amendment any of the securities being registered which remain unsold at

the termination of the offering.
 

2.  The undersigned Registrant hereby undertakes that, for purposes of determining any liability under the Securities Act, each filing of the
Registrant’s annual report pursuant to Section 13(a) or Section 15(d) of the Exchange Act that is incorporated by reference in the registration statement shall
be deemed to be a new registration statement relating to the securities offered therein, and the offering of such securities at that time shall be deemed to be the
initial bona fide offering thereof.
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3.  Insofar as indemnification for liabilities arising under the Securities Act may be permitted to directors, officers and controlling persons of the

Registrant pursuant to the foregoing provisions, or otherwise, the Registrant has been advised that in the opinion of the Securities and Exchange Commission
such indemnification is against public policy as expressed in the Securities Act and is, therefore, unenforceable. In the event that a claim for indemnification
against such liabilities (other than the payment by the Registrant of expenses incurred or paid by a director, officer or controlling person of the Registrant in
the successful defense of any action, suit or proceeding) is asserted by such director, officer or controlling person in connection with the securities being
registered, the Registrant will, unless in the opinion of its counsel the matter has been settled by controlling precedent, submit to a court of appropriate



jurisdiction the question whether such indemnification by it is against public policy as expressed in the Securities Act and will be governed by the final
adjudication of such issue.
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SIGNATURES

 
Pursuant to the requirements of the Securities Act of 1933, as amended, the Registrant certifies that it has reasonable grounds to believe that it meets

all of the requirements for filing on Form S-8 and has duly caused this Registration Statement to be signed on its behalf by the undersigned, thereunto duly
authorized, in the City of New York, State of New York, on this 8th day of June, 2016.
 
 

OPHTHOTECH CORPORATION
  
 

By: /s/ David R. Guyer
  

David R. Guyer, M.D.
  

Chief Executive Officer
 

POWER OF ATTORNEY AND SIGNATURES
 

We, the undersigned officers and directors of Ophthotech Corporation, hereby severally constitute and appoint David R. Guyer, Glenn P. Sblendorio
and Barbara A. Wood, and each of them singly, our true and lawful attorneys with full power to them, and each of them singly, to sign for us and in our names
in the capacities indicated below, the Registration Statement on Form S-8 filed herewith and any and all subsequent amendments to said Registration
Statement, and generally to do all such things in our names and on our behalf in our capacities as officers and directors to enable Ophthotech Corporation to
comply with the provisions of the Securities Act of 1933, as amended, and all requirements of the Securities and Exchange Commission, hereby ratifying and
confirming our signatures as they may be signed by our said attorneys, or any of them, to said Registration Statement and any and all amendments thereto.
 

Pursuant to the requirements of the Securities Act of 1933, this Registration Statement has been signed by the following persons in the capacities and
on the dates indicated.
 

Signature
 

Title
 

Date
     

/s/ David R. Guyer

 

Chief Executive Officer and Chairman of the Board of Directors
(principal executive officer)

 

June 8, 2016
David R. Guyer, M.D.

   

 

     
/s/ Samir C. Patel

 

President and Vice Chairman of the Board of Directors
 

June 8, 2016
Samir C. Patel, M.D.

   

 

     

/s/ Glenn P. Sblendorio

 

Executive Vice President, Chief Operating Officer, Chief Financial
Officer and Treasurer (principal financial and accounting officer)

 

June 8, 2016
Glenn P. Sblendorio

   

 

     
/s/ Axel Bolte

 

Director
 

June 8, 2016
Axel Bolte

   

 

     
/s/ Thomas Dyrberg

 

Director
 

June 8, 2016
Thomas Dyrberg, M.D., D.M.Sc.

   

 

     
/s/ David E. Redlick

 

Director
 

June 8, 2016
David E. Redlick

   

 

     
/s/ Michael Ross

 

Director
 

June 8, 2016
Michael Ross, Ph.D.
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INDEX TO EXHIBITS

 
Number

 
Description

   
4.1*

 

Restated Certificate of Incorporation of the Registrant
   
4.2*

 

Amended and Restated By-Laws of the Registrant
   
5.1

 

Opinion of Wilmer Cutler Pickering Hale and Dorr LLP, counsel to the Registrant
   
23.1

 

Consent of Wilmer Cutler Pickering Hale and Dorr LLP (included in Exhibit 5.1)
   
23.2

 

Consent of Ernst &Young LLP
   
24.1

 

Power of attorney (included on the signature pages of this registration statement)
   



99.1 2016 Employee Stock Purchase Plan
 

*                                         Previously filed with the Securities and Exchange Commission as an Exhibit to the Registrant’s Registration Statement on Form S-1 (File No. 333-
190643) on September 9, 2013 and incorporated herein by reference.
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Exhibit 5.1
 

 
June 8, 2016 +1 212 230 8800 (t)
 

+1 212 230 8888 (f)
Ophthotech Corporation wilmerhale.com
One Penn Plaza, 19  Floor

 

New York, NY 10119
 

 
Re: Ophthotech Corporation
 

Registration Statement on Form S-8
 

2016 Employee Stock Purchase Plan
 
Ladies and Gentlemen:
 
We have assisted in the preparation of a Registration Statement on Form S-8 (the “Registration Statement”) to be filed with the Securities and Exchange
Commission (the “Commission”) under the Securities Act of 1933, as amended (the “Securities Act”), relating to an aggregate of 1,000,000 shares of
common stock, $0.001 par value per share (the “Shares”), of Ophthotech Corporation, a Delaware corporation (the “Company”), issuable under the
Company’s 2016 Employee Stock Purchase Plan (the “Plan”).
 
We have examined the Certificate of Incorporation and Bylaws of the Company, each as amended and/or restated to date, and originals, or copies certified to
our satisfaction, of all pertinent records of the meetings of the directors and stockholders of the Company, the Registration Statement and such other
documents relating to the Company as we have deemed material for the purposes of this opinion.
 
In our examination of the foregoing documents, we have assumed the genuineness of all signatures, the authenticity of all documents submitted to us as
originals, the conformity to original documents of all documents submitted to us as certified, photostatic or other copies, the authenticity of the originals of
any such documents and the legal competence of all signatories to such documents.
 
We assume that the appropriate action will be taken, prior to the offer and sale of the Shares in accordance with the Plan,

 

 

 
to register and qualify the Shares for sale under all applicable state securities or “blue sky” laws.
 
We express no opinion herein as to the laws of any state or jurisdiction other than the state laws of the State of New York, the General Corporation Law of the
State of Delaware and the federal laws of the United States of America.
 
It is understood that this opinion is to be used only in connection with the offer and sale of the Shares while the Registration Statement is in effect.
 
Please note that we are opining only as to the matters expressly set forth herein, and no opinion should be inferred as to any other matters.
 
Based on the foregoing, we are of the opinion that the Shares have been duly authorized for issuance and, when the Shares are issued and paid for in
accordance with the terms and conditions of the Plan, the Shares will be validly issued, fully paid and nonassessable.
 
We hereby consent to the filing of this opinion with the Commission in connection with the Registration Statement in accordance with the requirements of
Item 601(b)(5) of Regulation S-K under the Securities Act.  In giving such consent, we do not hereby admit that we are in the category of persons whose
consent is required under Section 7 of the Securities Act or the rules and regulations of the Commission.
 
Very truly yours,
 
WILMER CUTLER PICKERING
HALE AND DORR LLP
 
By: /s/ Brian A. Johnson

 

 

Brian A. Johnson, a Partner
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Exhibit 23.2
 

Consent of Independent Registered Public Accounting Firm
 
We consent to the incorporation by reference in the Registration Statement (Form S-8) pertaining to the 2016 Employee Stock Purchase Plan of Ophthotech
Corporation of our reports dated February 26, 2016, with respect to the financial statements of Ophthotech Corporation and the effectiveness of internal
control over financial reporting of Ophthotech Corporation included in its Annual Report (Form 10-K) for the year ended December 31, 2015, filed with the
Securities and Exchange Commission.
 
/s/ Ernst & Young LLP
MetroPark, New Jersey
June 8, 2016
 



Exhibit 99.1
 

OPHTHOTECH CORPORATION
 

2016 EMPLOYEE STOCK PURCHASE PLAN
 

The purpose of this 2016 Employee Stock Purchase Plan (this “Plan”) is to provide eligible employees of Ophthotech Corporation (the “Company”)
and certain of its subsidiaries with opportunities to purchase shares of the Company’s common stock, $0.001 par value per share (the “Common Stock”),
commencing at the time set forth in the Plan. Subject to adjustment under Section 15 hereof, the number of shares of Common Stock that have been approved
for this purpose is 1,000,000 shares of Common Stock.
 

This Plan is intended to qualify as an “employee stock purchase plan” as defined in Section 423 of the Internal Revenue Code of 1986, as amended
(the “Code”), and the regulations issued thereunder, and shall be interpreted consistent therewith.
 

1.  Administration.  The Plan will be administered by the Board of Directors of the Company (the “Board”) or by a Committee appointed by the
Board (the “Committee”). The Board or the Committee has authority to make rules and regulations for the administration of the Plan and its interpretation and
decisions with regard thereto shall be final and conclusive.
 

2.  Eligibility.  All employees of the Company and all employees of any subsidiary of the Company (as defined in Section 424(f) of the Code)
designated by the Board or the Committee from time to time (a “Designated Subsidiary”), are eligible to participate in any one or more of the offerings of
Options (as defined in Section 9) to purchase Common Stock under the Plan provided that:
 

(a)         they are customarily employed by the Company or a Designated Subsidiary for twenty (20) hours or more a week and for more than five
(5) months in a calendar year;

 
(b)         they have been employed by the Company or a Designated Subsidiary for at least one (1) month prior to enrolling in the Plan; and

 
(c)          they are employees of the Company or a Designated Subsidiary on the first day of the applicable Plan Period (as defined below).

 
No employee may be granted an Option hereunder if such employee, immediately after the Option is granted, owns 5% or more of the total combined voting
power or value of the stock of the Company or any subsidiary. For purposes of the preceding sentence, the attribution rules of Section 424(d) of the Code
shall apply in determining the stock ownership of an employee, and all stock that the employee has a contractual right to purchase shall be treated as stock
owned by the employee.
 

The Company retains the discretion to determine which eligible employees may participate in an offering pursuant to and consistent with Treasury
Regulation Sections 1.423-2(e) and (f).
 

3.  Offerings.  The Company will make one or more offerings (“Offerings”) to employees to purchase stock under this Plan. Offerings will begin
each September 16 and March 16, or the first business day thereafter (such dates, the “Offering Commencement Dates”). Each Offering Commencement Date
will begin a six (6) month period (a “Plan Period”) during which payroll deductions will be made and held for the purchase of Common Stock at the end of
the Plan Period. The Board or the Committee may, at its discretion, choose a different Plan Period of not more than twelve (12) months for Offerings and/or
choose a different commencement date for Offerings under the Plan.
 

4.  Participation.  An employee eligible on the Offering Commencement Date of any Offering may participate in such Offering by completing and
forwarding either a written or electronic payroll deduction authorization form to the employee’s appropriate payroll office at least fourteen (14) days prior to
the applicable Offering Commencement Date. The form will authorize a regular payroll deduction from the Compensation received by the employee during
the Plan Period. Unless an
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employee files a new form or withdraws from the Plan, his or her deductions and purchases will continue at the same rate for future Offerings under the Plan
as long as the Plan remains in effect. The term “Compensation” means the amount of money reportable on the employee’s Federal Income Tax Withholding
Statement, excluding overtime, shift premium, incentive or bonus awards, allowances and reimbursements for expenses such as relocation allowances for
travel expenses, income or gains associated with the grant or vesting of restricted stock, income or gains on the exercise of Company stock options or stock
appreciation rights, and similar items, whether or not shown or separately identified on the employee’s Federal Income Tax Withholding Statement, but
including, in the case of salespersons, sales commissions to the extent determined by the Board or the Committee.
 

5.  Deductions.  The Company will maintain payroll deduction accounts for all participating employees. With respect to any Offering made under
this Plan, an employee may authorize a payroll deduction in any percentage amount (in whole percentages) up to a maximum of 20% of the Compensation he
or she receives during the Plan Period or such shorter period during which deductions from payroll are made. For the avoidance of doubt, fractional
percentages are not permitted. The Board or the Committee may, at its discretion, designate a lower maximum contribution rate. The minimum payroll
deduction is such percentage of Compensation as may be established from time to time by the Board or the Committee.
 

6.  Deduction Changes.  An employee may decrease or discontinue his or her payroll deduction once during any Plan Period, by filing either a
written or electronic new payroll deduction authorization form. However, an employee may not increase his or her payroll deduction during a Plan Period.
The decrease or discontinuance shall be effective with the first payroll following the tenth (10 ) business day after the Company’s receipt of the payroll
authorization form. If an employee elects to discontinue his or her payroll deductions during a Plan Period, but does not elect to withdraw his or her funds
pursuant to Section 8 hereof, funds deducted prior to his or her election to discontinue will be applied to the purchase of Common Stock on the Exercise Date
(as defined below).
 

7.  Interest.  Interest will not be paid on any employee accounts, except to the extent that the Board or the Committee, in its sole discretion, elects to
credit employee accounts with interest at such rate as it may from time to time determine.
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8.  Withdrawal of Funds.  An employee may at any time prior to the close of business on the twentieth business day prior to the end of a Plan Period
and for any reason permanently draw out the balance accumulated in the employee’s account and thereby withdraw from participation in an Offering. Partial
withdrawals are not permitted. The employee may not begin participation again during the remainder of the Plan Period during which the employee withdrew
his or her balance. The employee may participate in any subsequent Offering in accordance with terms and conditions established by the Board or the
Committee.
 

9.  Purchase of Shares.
 

(a)  Number of Shares.  On the Offering Commencement Date, the Company will grant to each eligible employee who is then a participant in the
Plan an option (an “Option”) to purchase on the last business day of such Plan Period (the “Exercise Date”) at the applicable purchase price (the
“Option Price”) up to that number of shares of Common Stock determined by multiplying $2,083 by the number of full months in the Plan Period
and dividing the result by the closing price (as determined below) on the Offering Commencement Date; provided, however, that no employee may
be granted an Option which permits his or her rights to purchase Common Stock under this Plan and any other employee stock purchase plan (as
defined in Section 423(b) of the Code) of the Company and its subsidiaries, to accrue at a rate which exceeds $25,000 of the fair market value of
such Common Stock (determined at the date such Option is granted) for each calendar year in which the Option is outstanding at any time; and,
provided, further, however, that the Committee may, in its discretion, set a fixed maximum number of shares of Common Stock
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that each eligible employee may purchase per Plan Period which number may not be greater than the number of shares of Common Stock determined
by using the formula in the first clause of this Section 9(a) and which number shall be subject to the second clause of this Section 9 (a).

 
(b)  Option Price.  The Board or the Committee shall determine the Option Price for each Plan Period, including whether such Option Price shall

be determined based on the lesser of the closing price of the Common Stock on (i) the first business day of the Plan Period or (ii) the Exercise Date,
or shall be based solely on the closing price of the Common Stock on the Exercise Date; provided, however, that such Option Price shall be at least
85% of the applicable closing price. In the absence of a determination by the Board or the Committee, the Option Price will be 85% of the lesser of
the closing price of the Common Stock on (i) the first business day of the Plan Period or (ii) the Exercise Date. The closing price shall be (a) the
closing price (for the primary trading session) on any national securities exchange on which the Common Stock is listed or (b) the average of the
closing bid and asked prices in the over-the-counter-market, whichever is applicable, as published in The Wall Street Journal or another source
selected by the Board or the Committee. If no sales of Common Stock were made on such a day, the price of the Common Stock shall be the reported
price for the next preceding day on which sales were made.

 
(c)  Exercise of Option.  Each employee who continues to be a participant in the Plan on the Exercise Date shall be deemed to have exercised his

or her Option at the Option Price on such date and shall be deemed to have purchased from the Company the number of whole shares of Common
Stock reserved for the purpose of the Plan that his or her accumulated payroll deductions on such date will pay for, but not in excess of the maximum
numbers determined in the manner set forth above.

 
(d)  Return of Unused Payroll Deductions.  Any balance remaining in an employee’s payroll deduction account at the end of a Plan Period will

be automatically refunded to the employee.
 

10.  Issuance of Certificates.  Certificates representing shares of Common Stock purchased under the Plan may be issued only in the name of the
employee, in the name of the employee and another person of legal age as joint tenants with rights of survivorship, or (in the Company’s sole discretion) in
the name of a brokerage firm, bank, or other nominee holder designated by the employee. The Company may, in its sole discretion and in compliance with
applicable laws, authorize the use of book entry registration of shares in lieu of issuing stock certificates.
 

11.  Rights on Retirement, Death or Termination of Employment.  If a participating employee’s employment ends before the last business day of a
Plan Period, no payroll deduction shall be taken from any pay then due and owing to the employee and the balance in the employee’s account shall be paid to
the employee. In the event of the employee’s death before the last business day of a Plan Period, the Company shall, upon notification of such death, pay the
balance of the employee’s account (a) to the executor or administrator of the employee’s estate or (b) if no such executor or administrator has been appointed
to the knowledge of the Company, to such other person(s) as the Company may, in its discretion, designate. If, before the last business day of the Plan Period,
the Designated Subsidiary by which an employee is employed ceases to be a subsidiary of the Company, or if the employee is transferred to a subsidiary of
the Company that is not a Designated Subsidiary, the employee shall be deemed to have terminated employment for the purposes of this Plan.
 

12.  Optionees Not Stockholders.  Neither the granting of an Option to an employee nor the deductions from his or her pay shall make such employee
a stockholder of the shares of Common Stock covered by an Option under this Plan until he or she has purchased and received such shares.
 

13.  Options Not Transferable.  Options under this Plan are not transferable by a participating employee other than by will or the laws of descent and
distribution, and are exercisable during the employee’s lifetime only by the employee.
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14.  Application of Funds.  All funds received or held by the Company under this Plan may be combined with other corporate funds and may be used

for any corporate purpose.
 

15.  Adjustment for Changes in Common Stock and Certain Other Events.
 

(a)  Changes in Capitalization.  In the event of any stock split, reverse stock split, stock dividend, recapitalization, combination of shares,
reclassification of shares, spin-off or other similar change in capitalization or event, or any dividend or distribution to holders of Common Stock
other than an ordinary cash dividend, (i) the number and class of securities available under this Plan, (ii) the share limitations set forth in Section 9,
and (iii) the Option Price shall be equitably adjusted to the extent determined by the Board or the Committee.

 
(b)  Reorganization Events.



 
(1)  Definition.  A “Reorganization Event” shall mean: (a) any merger or consolidation of the Company with or into another entity as a

result of which all of the Common Stock of the Company is converted into or exchanged for the right to receive cash, securities or other
property or is cancelled, (b) any transfer or disposition of all of the Common Stock of the Company for cash, securities or other property
pursuant to a share exchange or other transaction or (c) any liquidation or dissolution of the Company.

 
(2)  Consequences of a Reorganization Event on Options.  In connection with a Reorganization Event, the Board or the Committee may take

any one or more of the following actions as to outstanding Options on such terms as the Board or the Committee determines: (i) provide that
Options shall be assumed, or substantially equivalent Options shall be substituted, by the acquiring or succeeding corporation (or an affiliate
thereof), (ii) upon written notice to employees, provide that all outstanding Options will be terminated immediately prior to the consummation
of such Reorganization Event and that all such outstanding Options will become exercisable to the extent of accumulated payroll deductions as
of a date specified by the Board or the Committee in such notice, which date shall not be less than ten (10) days preceding the effective date of
the Reorganization Event, (iii) upon written notice to employees, provide that all outstanding Options will be cancelled as of a date prior to the
effective date of the Reorganization Event and that all accumulated payroll deductions will be returned to participating employees on such date,
(iv) in the event of a Reorganization Event under the terms of which holders of Common Stock will receive upon consummation thereof a cash
payment for each share surrendered in the Reorganization Event (the “Acquisition Price”), change the last day of the Plan Period to be the date
of the consummation of the Reorganization Event and make or provide for a cash payment to each employee equal to (A) (1) the Acquisition
Price times (2) the number of shares of Common Stock that the employee’s accumulated payroll deductions as of immediately prior to the
Reorganization Event could purchase at the Option Price, where the Acquisition Price is treated as the fair market value of the Common Stock
on the last day of the applicable Plan Period for purposes of determining the Option Price under Section 9(b) hereof, and where the number of
shares that could be purchased is subject to the limitations set forth in Section 9(a), minus (B) the result of multiplying such number of shares by
such Option Price, (v) provide that, in connection with a liquidation or dissolution of the Company, Options shall convert into the right to
receive liquidation proceeds (net of the Option Price thereof) and (vi) any combination of the foregoing.

 
For purposes of clause (i) above, an Option shall be considered assumed if, following consummation of the Reorganization Event, the

Option confers the right to purchase, for each share of Common Stock subject to the Option immediately prior to the consummation of the
Reorganization Event, the consideration (whether cash, securities or other property) received as a result of the Reorganization Event by holders
of Common Stock for each share of
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Common Stock held immediately prior to the consummation of the Reorganization Event (and if holders were offered a choice of consideration,
the type of consideration chosen by the holders of a majority of the outstanding shares of Common Stock); provided, however, that if the
consideration received as a result of the Reorganization Event is not solely common stock of the acquiring or succeeding corporation (or an
affiliate thereof), the Company may, with the consent of the acquiring or succeeding corporation, provide for the consideration to be received
upon the exercise of Options to consist solely of such number of shares of common stock of the acquiring or succeeding corporation (or an
affiliate thereof) that the Board determines to be equivalent in value (as of the date of such determination or another date specified by the Board)
to the per share consideration received by holders of outstanding shares of Common Stock as a result of the Reorganization Event.

 
16.  Amendment of the Plan.  The Board may at any time, and from time to time, amend or suspend this Plan or any portion thereof, except that (a) if

the approval of any such amendment by the shareholders of the Company is required by Section 423 of the Code, such amendment shall not be effected
without such approval, and (b) in no event may any amendment be made that would cause the Plan to fail to comply with Section 423 of the Code.
 

17.  Insufficient Shares.  If the total number of shares of Common Stock specified in elections to be purchased under any Offering plus the number of
shares purchased under previous Offerings under this Plan exceeds the maximum number of shares issuable under this Plan, the Board or the Committee will
allot the shares then available on a pro-rata basis.
 

18.  Termination of the Plan.  This Plan may be terminated at any time by the Board. Upon termination of this Plan all amounts in the accounts of
participating employees shall be promptly refunded.
 

19.  Governmental Regulations.  The Company’s obligation to sell and deliver Common Stock under this Plan is subject to listing on a national stock
exchange (to the extent the Common Stock is then so listed or quoted) and the approval of all governmental authorities required in connection with the
authorization, issuance or sale of such stock.
 

20.  Governing Law.  The Plan shall be governed by Delaware law except to the extent that such law is preempted by federal law.
 

21.  Issuance of Shares.  Shares may be issued upon exercise of an Option from authorized but unissued Common Stock, from shares held in the
treasury of the Company, or from any other proper source.
 

22.  Notification upon Sale of Shares.  Each employee agrees, by entering the Plan, to promptly give the Company notice of any disposition of shares
purchased under the Plan where such disposition occurs within two years after the date of grant of the Option pursuant to which such shares were purchased.
 

23.  Grants to Employees in Foreign Jurisdictions.  The Company may, to comply with the laws of a foreign jurisdiction, grant Options to employees
of the Company or a Designated Subsidiary who are citizens or residents of such foreign jurisdiction (without regard to whether they are also citizens of the
United States or resident aliens (within the meaning of Section 7701(b)(1)(A) of the Code)) with terms that are less favorable (but not more favorable) than
the terms of Options granted under the Plan to employees of the Company or a Designated Subsidiary who are resident in the United States. Notwithstanding
the preceding provisions of this Plan, employees of the Company or a Designated Subsidiary who are citizens or residents of a foreign jurisdiction (without
regard to whether they are also citizens of the United States or resident aliens (within the meaning of Section 7701(b)(1)(A) of the Code)) may be excluded
from eligibility under the Plan if (a) the grant of an Option under the Plan to a citizen or resident of the foreign jurisdiction is prohibited under the laws of
such jurisdiction or
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(b) compliance with the laws of the foreign jurisdiction would cause the Plan to violate the requirements of Section 423 of the Code. The Company may add
one or more appendices to this Plan describing the operation of the Plan in those foreign jurisdictions in which employees are excluded from participation or
granted less favorable Options.
 

24.  Authorization of Sub-Plans.  The Board may from time to time establish one or more sub-plans under the Plan with respect to one or more
Designated Subsidiaries, provided that such sub-plan complies with Section 423 of the Code.
 

25.  Withholding.  If applicable tax laws impose a tax withholding obligation, each affected employee shall, no later than the date of the event
creating the tax liability, make provision satisfactory to the Board for payment of any taxes required by law to be withheld in connection with any transaction
related to Options granted to or shares acquired by such employee pursuant to the Plan. The Company may, to the extent permitted by law, deduct any such
taxes from any payment of any kind otherwise due to an employee.
 

26.  Effective Date and Approval of Stockholders.  The Plan shall become effective on the date that the Plan is approved by the Company’
stockholders (the “Effective Date”).

 
 

Adopted by the Board of Directors on
April 26, 2016

  
 

Approved by the stockholders on
 

June 2, 2016
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